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,r , :. _. Ari.sing out oi9rder-in-Original No. ZP2404210364338 OT. 30.04.2021 &
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£en.r .. an4aaw«f TE,VT Name & Address of the Appellant/ Respondent
Ml~~-.J$,amlesh Oungarmal Bohra of Kalash Metal, Shed No. 5,

Anmol lndus_tri,af Estate, Nr. Kailash Industrial Estate, Opp. Shivam Industrial Estate,
'.." 0 Rina Road, Odhav, Ahmedabad-382415
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. gr 32r(gr@t)zf@a al atfa fear=affa ahsum nf@art/
,1f@raUr h agr 3r4t arr a na &I
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. 1_ ... . . : ,- I,,;,

(iii}

(i)

(ii}

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the,issues involved relates to place of supply as per Section 109(5) _of CGST Act, 2017.

·+.I.I,' ·
State B.ench or Area Bench· of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para(A)(i) above in terms of Section 109(7) of CGST Act, 2017

I

Appeal to theiA~pellate Tribunal shaHbe filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the.difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in,the grder appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Tflie Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the-appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the. State President, as the case may be, of the Appellate
Tribunal entersoffice, whichever is later. ·

App:e~i Lnde/st;;\i;n 112{1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may .be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on comr.npn portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing.FORM GST APL-05 on line .

'G
· 'Appeal to be filed before Appellate, Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
adrnitte·d/accepted by the appellant, a.nd

(ii)• A sum 'equal to twenty five per cent of the remaining amount of Tax in dispute, in
·, , .addition ;t:Q the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,

, , , , . ,,in, relationJ9, which the appeal has been filed.

(i)

(B)

(Ii)

· ,o!

5ca 3rd«hr. qf@rat ast 3rd@t atfaa ziif@a aarua, fa 3it 4ran 7ancif h
fa, 3r4tar2fffr»rafzr as1zwww.cbic.gov.in mt ks at &l [....

,For elaborate, detailed and latest provisions relating to filing of appeal to the app1!g,tf·~~th~
appellant may refer to the website www.cb1c.gov.in. ~~ J~~~t;fj~ -~ 1· e: > is· s ·... s
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F.No.: GAPPL/ADC/GSTP/1673 & 1674/2022

ORDER-IN-APPEAL

Brief Facts of the Case :

M/s., Kalash Metal (.Legal name - Kamlesh Dungarmal

Bohra), 4, Sitaram Ind. Estate Hub, B/h. Sitaram Estate, B/s. Gopinath
Estate, 100 Feet TP Road, Odhav, Ahmedabad - 382 415 (hereinafter
referred as 'Appellant') has filed the following appeals against the Refund

Sanction/Rejection orders in the form RFD-06 (hereinafter referred as

'impugned orders') passed by the Deputy Commissioner, CGST, Division ­
V Odhav, Ahmedabad South (hereinafter referred ·as 'adjudicating
authority).

..
Appeal Nos. RFD-06 Order Nos. Amount ofs Refund Claim

Refund Rejected period"sGAPPL/ADC/GSTP/1673/2022 ZP2404210364338 Rs.2,00,000/­ April'20 to
Dated 28.05.2022 Dated 30.04.2021 December'20
GAPPL/ADC/GSTP/1674/2022 ZW2405200043727 Rs.1,08,504/­ February'19 toDated 28.05.2022 Dated 06.05.2020

March'1915

2(i). Briefly stated the facts of the case is that it.tie 'Appellant' is
holding GST Registration - GSTIN No.24ATOPK4460D1ZS has filed the

present appeals. The 'Appellant' had filed following refund applications on
account of "Refund on account of ITC accumulated duerto Inverted Tax
Structure".

Refund ARN / Date of Refund Period of Refund Claim qunt of RefundApplication C aim (IGST)
AA240421034663M/ April'20 to Rs.2,00,000/­Dated 10.04.2021 December'20
AA2404200021553 / February'19 to Rs.1,08,504/­Dated 07.04.2020 March'19

,-

In response to aforesaid refund claim for the per:/od Apri1'20 to
December'20 Show Cause Notice dated 27.04.2021 was issued to the
'Appellant'. It was proposed that refund application is liable,to be rejected
for the reasons "Other". Further, in the SCN following Remark was also

(

mentioned :

"Wrong ITC claimed. WRONG INVERTED TURNOVER, FORGED GSTR 2A"

Further, in response to aforesaid refund claim for the period February'19
#

to March'19 a Show Cause Notice dated 20.04.2020 was issued to the
#

'Appellant' wherein it was proposed that refund applications is lia. •
'rejected for the reasons "Other". Further, in the SCN following Re~

tc
also mentioned : · \

-...
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t ~•:;;.''ANNEXURE 'Ft& GSTR-2.lf. (PORTAL} COPYNOT UPLOADED"
i"

Thereafter, the adjudicating authority has rejected both the
?

refund claims of Rs.2,00,000/- & Rs.1,08,504/- with Remarks as under:
%

Remark in redbect of rejection of Refund Claim of Rs.2,00,000/- for ther.
period April'20'':to Dec_ember'20 :

I'••;:,w
"COMPLIANC~jt(O SCN NOTMADE NOT VISIBLE ON THE PORTAL"

Remark in re~bect of rejection of Refund Claim of Rs.1,08,504/- for the-~ . .. .

'ft. '

period Februa1iy'19 to March'19 :
lf .

"RFD-06 IS BEING ISSUED FOR REJECTION AS THE CLAIMANT HAS NOT

SUBMITTED PJ?ESCRIBEDDOCUMENTS & REPLYTO SCN".,

2(ii). Being aggrieved with the impugned order the appellant has

filed the presept appeal on dated 28.05.2022 on the following grounds :
Apply for,..refund regarding inverted tax structure

111,,;
I

- In respect of SCN dated 27.04.2021 they have replied in time in RFD-09
; ' + i I: : b•I ·
on 29. Q4.202 l with supporting documents. However, without
1 it!
considering their reply and without considering the documents
u !
submittecl. by them refund is rejected.
i "j' ' l ..,£;,· b

- In respect of SCN dated 20.04.2020, PORTAL not allowed to rectify as
·'. ··e•·..;;rI. 53i'
per deficiencies memo.

l : ': < ,. Jar,[ 1
- . .:. .·Due ·fo~fC'oVID-19 Pandemic department not given permission to meet
'1 • BEofficer.. ' T
'·' PR??
- Without {examining the refund application their refund claims were

Irejected.:
, . . Bel
In view of aooye submissions the appellant has requested for refund.
;· . : · sr

'1

fot3. Personal Hearing in the matter was held on 07.10.2022
etwherein Yogesh M. Jain appeared on behalf of the 'Appellant' as authorized

repres~ntati·~~~- During P.H. he has stated that they have nothing more to

add to: theit'" wPitten submission till date.

Discussion'5id Findings :
. . ·J1dt

4(i). · I;ili?Jve carefully gone through the facts of the case available
.. i ',) ·c,

on rec?rds';::J;ubmissions made by the 'Appellant' in the Appeals
Memorandum. I find that the 'Appellant' had preferred the refund

. •« «
-applic~t,ions

0
_ctRefund on account of ITC accumulated due to Inverted Tax

Structure" under Rule 89 of the CGST Rules, 2017 read with -;-- · · -~--bf

the CGST Ac~ti2017. In response to said refund application %
$g

Notices wer~~jssued to them proposing rejection of refun
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/l •-Remarks as "Wrong ITC claimed. WRONGINVERTED TURNOVER, FORGED

GSTR 2A° and "ANNEXURE 'B &, GSTR-2A (PORTAL) COPYNOT UPLOADED.

Thereafter, the said refund claims were rejected by the adjudicating

authority vide impugned orders with Remark mentioned a~t 1
~ '

. .J.

- "COMPLIANCE TO SCNNOTMADE NOT VISIBLE ONTHE PORTAL"
- "RFD-O6 IS BEING ISSUED FOR REJECTION AS THE CLAIMANT HAS

NOTSUBMITTED PRESCRIBED DOCUMENTS & REPLYTO SCN.
3' !

4(ii). Further, before· deciding the issue of filing the appeal on
merits, it is imperative that the statutory provisions be gone through,
which are reproduced, below:;· 3

SECTION 107. Appeals to Appellate Authority. (1) Any person

aggrieved by any decision or order passed under this Act or the State

Goods and Services TaxAct or the Union Territory Goods and Services

Tax Act by an adjudicating authority may appeal tosuch Appellate
Authority as may be prescribed within three months from the date on
which the said decision or order is communicated to sue½ person.
(2) ..

(3) .

r
1-- ,.
1

(4) The Appellate Authority may, if he· is satisfied that the appellant

was prevented by sufficient cause from presenting the appeal within

the aforesaid period of three months or six months, as the case may

be, allow it to be presented within a furtherperiod ofone month.
it'

4(iii). I observed that in the instant case the ~ppeal has been
filed by delay from the normal period prescribed' under Section
107(1) of the CGST Act, 2017. I find that though the' delay in filing
the appeal is condonable only for a further period of one month
provided that the appellant was prevented by sufficient cause from
presenting the appeal is shown and the delay of more than one

month is not condonable under the provisions of sub section (4) of
Section 107 of the Central Goods and Service Tax Act, 2017.

d

4-~j
4(iv). . However, in the above context, I] find that the

$Hon'ble Supreme Court has passed order on 10.01.2O22 in matter of
JMiscellaneous Application No. 21 of 2022 in M.A. 665 of 2021, in

SMW(C) No. 3 of 2020. Hon'ble Supreme Court vide Order
10.01.2022 ordered that for computing period of limitadon .~;~
appeal, application or proceedings the period from!; 1

·y
!
4
1
!
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i+r'kview of foregoing fads, I find that the refund claims are
°j1

rejected for-the reason that either the appellant failed to furnish
reply/docufDSfil•ts i/r. SCNs or it is not visible to the adjudicating authority., - .. ,, ''1;f·
H~we~er, ~-. :)~~qd that the appellant has produced the copy of reply

'l·
submitted .byjthem in Form-GST RFD-09 in response to SCN dated
27.04.2021. %

ii

Iii' ri·
-!-'·''iit
#$

.>tee

2s.02.20i2
1
lall stan'd '>i,xc1Lided and Co~sequently balance period of

limitation :re~!~ining as orl;:03.10.2021 if any, shall become avail.able with

effect from o[!l,03.2022 and that in cases where the limitation would have
expired dJrin

1

~l)the period from 15.03.2020 till 28,02.2022 notwithstanding
the actual ba~:nce period. of limitation remaining, all persons shall have a
limitation pe~f.d of 90 daysJrom 01.03.2022. ·

,!R .

4{v). :~;, In the present matter, the "impugned orders" are of

0q.05.2020 i& 30.04.2021 so, the normal appeal period of three
,:I•!

months wasJ1vailable up to 05.08.2020 & 29.07.2021 respectively.. ·I .
Whereas, in! the present matter appeals filed on 28.05.2022.

. ::,,. -
4

However, in !lYiew of above order of Hon'ble Supreme Court the last1 .
date-for, fiHh.g., of appeal comes to 29.05.2022 (considering 90 days

I ' • '. , '. •• :. . ~!~tt !. I

(roll] p~,.P~."~~). Accordingly, in view of above order of· Hon'ble
Supreme, ,C9it as discw:;sed in above paras, the present appeals are
consi,d:ere_ff·i~1:~e filed in time. ·

S. ,· ., : ., 1·,~~i:view of ab~ve and also looking into the Covid-19
pa~demic ':~ituation in the instant matter, I am inclined to
c;.Q~d~~e theil delay of filing of appeal. Therefore, I find that the

',1' ,

present c!PRe:r~s are filed within stipulated time limit.

/;\c,cqrqingJy5 ~~;am proceeded to d'ecide the case.
1 ~'.

. • J '."Ii
6ii)., 4 Considering the foregoing facts, I find that in the
i.. ,S

present matter the refund claims are solely rejected on the ground that
1 r 1 • • 1 • : I : ':!'. ~ ·

"REPLY.OF SCJ)lNOTMADE/ NOT VISIBLE". In this regard, I have referred
: .... , ., l . :· i ! !(Ji~: . .

the Rule 92(3)of the CGST Rules, 2017, same is reproduced as under :
. ' '' ' '' J,

c· : (3) Where the /!roper officer is satisfied, for reas~n~ to ·b.~ ..
.. , _:ec?rde4·,in wnting,. that the whole or an_y part of J"JJ;,e_:~'ou~t<·;,;

· '; :· ·. clmmed. i!as refund lS not admissible or l's not pa'!!<1f1?1e lQ:;,c{hv\~
": ; , appl~cq.r,.ti he shall issue a notice in FORM GST RE»·{JPB ~b~!he fJ~

· ' applicarib· requiring him to furnish a reply in FORM~BU D, i .
-•!. ,, .•Ir·. ~ ....,:::--.,__ 'I,,.." -'li

I . '. • ''o ;- _,..

t ',:,
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vit'
09 within a period of fifteen days of the receipt tof such notice
and after considering the reply, make an order ft':..FORM GST
RFD-06 sanctioning the amount of refund in whc3le · or part, or
rejecting the said refund claim and the said ordertJhall be made
available to the applicant electronically and the pro'~isions of sub­
rule {l) shall, mutatis mutandis, apply to the elt~iit refu'nd is
allowed: ,fb i

Provided that no application for refund shall be re}~cted without
giving the applicant an opportunity of being heard. •

In view of above legal provisions, if the prd~·e'r officer is of the
y:view that whole or any part of refund is not admissible to the applicant he

shall issue notice to the applicant and after considering the reply of
,.. ,

applicant he can issue the order. However, in the pfesent matter the
i4'adjudicating authority has issued the impugned order v{i'.ttrout considering

the reply of appellant. Further, I find that "no applicatiordfr refund shall be
.f,
r"rejected without giving the applicant an opportunity of b~fng heard". In the
d•..present matter, on going through copy of SCNs, I find tnat opportunity of
i,;1

Personal Hearing was provided to the 'Appellant' on :i~~7.04.2020 & on

04.05.2021 vide SCNs dated 20.04.2020- & 27.04.it21 respectively.
1,,

without being heard the . 'Appellant' and
the 'Appellant' in Form GST RFD 09.

7.

However, no such evidence available· on recnrds that :~ersonal Hearings
were conducted. Therefore, I, find that the· impugned ~~ders are issued

Iwithout consicf~ring the reply of _
"1'·IfJ:j;
1:t'or:
r: ~

In view of above, I- find that the adjudicat~g authority has
i

violated the principle of natural justice in passing the imp~gned orders vide

which rejected the refund claim without considering appttzant's reply and
without being heard the appellant as weir' as without cd~municating the
valid or legitimate reasons before passing said orders. Fu~her, I am of the
view that proper speaking order should have been passedjby giving proper

.d,e '
:fl;iopportunity of personal hearing in the matter to the1h 'Appellant' and
1detailing factors leading to rejection of refund claim sh1buld have been
,siji! :

discussed. Else such order would not be sustainable inj~he eyes of law.
Therefore, the adjudicating authority ts hereby directecljt to process the

refund applications of the appellant by following the pi-\~Jiple of nat~ral
t N d I t · "-h I · · t d · Jl11 • 'th d fJus ice. ee ess o say, since L e c aims were reJec e :Q[l e groun o

#iug;
non submission of reply/documents, the admissibility of ri11''l nd !on merit is

not examined in this proceeding. Therefore, any claim 6 &efund~,j,i,<i<;-_,,,:,.
· [s "econsequence to this Order may be examined by the app ·er

+ E± h + '
} » ,~ ~1'-c., ... ' .... _,.(; -~

~ .;,.1.$J•o ., o"lt-u ·
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i
i

for its admissibility on merit in accordance with the Rule 89 of the CGST
1 I

Ru_les, 2017 read with Section 54 of the CGST Act, 2017.
t,, ;
f,
$

Inf_ view of above discussions, the impugned orders
;.,

passed by the, adjudicating authority are set aside for being not legal
r

and proper a'.hd accordingly, I allow the appeals of the "Appellant"
' .,

without goingJ' into merit of all other aspects, which are required to be
complied by the claimant in terms of Section 54 of the CGST Act, 2017

· As4;

read with Rulej89 of the CGST Rules, 2017. The 'Appellant' is also directed
to submit alk relevant documents/submission before the . adjudicating
authority.

9. ft#afairafRt +€sfta f.-1 q c. It 3qla a@h fan star?t
!

_The app~91 filed by the appellant stands dispose

[
Additiona mmissioner (Appeals)

Date:o/ .llJ..,.2022.,
•·- ~

(D' ada )
Superin.tendent (Appeals). . ., I
Central Tax, Ahmedabad

By R.P.A.D.

To,
M/s., Kalash Metal (Legal name - Kamlesh Dungarmal Bohra),

· 4, Sitaram Ind.Estate Hub, B/h. Sitaram Estate,
B/s. Gopinath Estate, 100 Feet TP Road, Odhav,
Ahmedabad - 382 415

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad. ·
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-V Odhav,

Ahmedabad South.
_ 5.The Additional Commissioner, Central Tax (System), Ahmedabad South.
6. Guard File.' ·

7. P.A. File

. (Ar
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